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Edward B. Perrin,
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vs.

United States,
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BRIEF FOR THE UNITED STATES.

STATEMENT OF THE CASE.

The defendant (plaintiff in error) Perrin and his

co-defendant Benson were indicted under section

5440 of the Revised Statutes for conspiracy to de-

fraud the United States Government out of the title

to, and possession of, large tracts of land involving

12,000 acres of the public lands of the United States.

Upon this indictment they were tried by a jury of

their own selection and were convicted as charged.

Judgment was pronounced against them and each of

the defendants was sentenced to a term of one year

in the county jail and to pay a fine of one thousand

dollars.



A motion for a new trial and arrest of judgment

was made in each case and den^'ed. A bill of excep-

tions was prepared and the case is now before this

Court upon the said bill of exceptions, in which bill

of exceptions there are ninety-eight (98) assign-

ments of error. These assignments of error, as found

in the transcript of record beginning at page 817, will

be discussed in their regular order. The numbers

used refer to the assignments of error as found in the

transcript before mentioned.

No. 1.—THE DEMURRER WAS PROPERLY
OVERRULED.

The case is in all essential particulars similar to

the Hyde-Benson case, passed upon by the Supreme

Court in Hyde vs. Shine, 199 U. S. 90. The only dis-

tinction if any that can be noted between the Hyde
case and the one at bar is that in the Hyde case the

supposed applicant for land applied directly to the

U. S. Land Offices for an exchange of acquired school

land which had been included in some forest reser-

vation for land of the United States outside of such

reservation, while in this case the application was
made to the State land office for the school land and

then the State was asked to procure to the applicant

the exchange of such land from the United States.

In other words in the Hyde case the applicant dealt

directly with the government, while in this case the



applicant was to deal with the government indirectly

with the State of California as the intermediary.

The result to the government is the same. The

fraudulent practice is the same.

The government is induced to make the exchange

by reason of the fraudulent practices of the applicant

and the whole policy of the government in relation

to the disposition of its lands is defeated by the fraud

practiced in the first instance by the applicant.

It is no answer to the proposition to say that the

government gets acre for acre for the land exchanged.

It is not so much a question of "acres'^ as it is of

"method of acquirement."

Section 3495 Pol. Code Cal. limits the amount of

agricultural school land to three hundred and twenty

(320) acres and non-agricultural land to six hundred

and forty (640) acres that may be acquired by one

person.

Now if Benson and Perrin conspired to have a

large number of fraudulent applications to purchase

school lands made, with the understanding that such

applicants as had existence should make the applica-

tions for a consideration and for the benefit of Ben-

son and Perrin, and in other cases where the "appli-

cants" were non-existent but by sheer audacious for-

gery and perjury were made to appear as actually

existing and all apparently acting independently, but

in reality simply manufactured for the purpose of



carrying out a great fraud and to enable Benson

and Perrin to get control of twelve thousand acres of

school lands within forest reservations with the sole

end in view of having an exchange made of the

twelve thousand acres so within forest reservations

for valuable government timber land without the res-

ervations ; and the government at the instance of the

State of California was induced to make the exchange

and thus put into the hands of Benson and Perrin

the said twelve thousand acres, is there any question

about that being a fraud upon the government?

What though the land might be recovered by suit.

The government in such a case would be deprived of

the possession of the land by fraud. It would be in-

duced to part with twelve thousand acres of land

which it could have sold to bona fide purchasers for

land which it has reserved from sale and from which

it cannot hope to realize a dollar.

But, as said before, it is not so much a question of

dollars as of methods.

If a man burglarizes your house and is caught

with your goods which are taken away from him, it

is no defense to the burglary to say you got your

property back. To quote the words of Mr. Justice

Brown in the Hyde case (supra)

:

"The law punishes the false practices by
which the lands were obtained and the question

whether the government stands in the position

of a bona fide purchaser with respect to the



school lands is not one which can be litigated in

a criminal prosecution for a violation of law."

Starting with the proposition that one man can ac-

quire only three hundred and twenty acres of agri-

cultural, or six hundred and forty non-agricultural

school lands in California, any contract which on its

face contemplates the acquisition of twelve thousand

acres of such land by having so called "nominees" or

applicants take up such land to secure the title for

some one else is inherently fraudulent; and in the

light of section 3495 Political Code of California and

of such a contract, let us look at the indictment.

It is in two counts, each count attempting to charge

substantially the same offense, but in somewhat dif-

ferent language. The judgment pronounced would

be supported by either count.

The second count more clearly sets forth the scheme

which was attempted and which is explained by the

contract entered into by the defendants, which con-

tract is set out in the indictment.

The second count, then, charges a conspiracy in

that Benson and Perrin (p. 19 Tr.)

"did then and there knowingly, falsely and un-

lawfully conspire, confederate and agree to-

gether to defraud the United States of the title

to and the possession of large tracts of land of

great value, containing 12,000 acres in Tehama
county, Cal., in townships 24 and 25 N., ranges

8 and 9 West, M. D. M., a more particular de-



6

scription of which said lands being to the grand

jurors unknown and which said 12,000 acres

were lands of the United States open to and to be

open to selection in lieu of lands included and to

be included within the limits of forest reserva-

tions therein established and to be established

under the laws of the United States in the State

of California by means of false, feigned, fraud-

ulent and fictitious affidavits and applications to

purchase, and false, feigned, fraudulent and fic-

titious entries of certain lands amounting in all

to 12,000 acres, located within the 16th and 86th

sections and within forest reservations estab-

lished and to be established by the United States

in the State of California, and being what are

known as State school lands, a more particular

description of said last named 12,000 acres being

to the Grand Jurors unknown, which said false,

feigned, fraudulent and fictitious affidavits and

applications to purchase and entries of said lands

had been, theretofore, made at and filed in the

California State Land Office at Sacramento, Cal-

ifornia; the exact times at and upon which the

said applications to purchase and entries were

made and a more particular description of which

said affidavits and applications to purchase and

entries of said lands are to the Grand Jurors un-

known ; and, further, by means of false, feigned,

fraudulent and fictitious relinquishments and

abandonments of said applications to purchase

and entries of said lands, so made in the said

California State Land Office at Sacramento, Cal-

ifornia; and, further, by means of the false,

feigned and fraudulent and fictitious relinquish-



ments and abandonments to the State of Cali-

fornia of the pretended rights secured by said

applications and entries, all of which said relin-

quishments and abandonments were as a part of

said conspiracy and agreement to be made in the

California State Land Office at Sacramento, Cal-

ifornia, for the purpose of selecting and fraudu-

lently entitling defendants to a pretended right

to select, and having the State of California select

and thereafter obtain title to the 12,000 acres of

land first herein in this count mentioned in order

that said State might transfer and convey the

same to the said defendants in lieu of the lands

so applied for and entered; and, further, by
means of the making and filing of false, feigned,

fraudulent and fictitious selections in the said

State Land Office of the 12,000 acres of land

first herein described in this count in lieu of said

lands covered by said applications and entries,

which said selections were, as a part of said

agreement and conspiracy, to be based upon said

applications to purchase, entries, abandonments
and relinquishments hereinbefore mentioned

;

and, further, by means of procuring the State of

California to relinquish and abandon to the

United States its right to said lands covered by

the said applications to purchase and entries;

and, further, by means of procuring the State of

California to select the said 12,000 acres in this

count first described as school indemnity lieu

lands for and on behalf of the said defendants and

in aid of and to perfect their said false, feigned,

fraudulent and fictitious selections thereof, and

on account of and in lieu of said lands covered by
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said abandonments and relinquishments so made
by said defendants and by the State of Califor-

nia ; and, further, by means of procuring the said

State of California to obtain title to the said 12,-

000 acres of land last mentioned as school indem-

nity lieu lands from the United States and con-

vey the same to said defendants in lieu of said

lands covered by the said abandonments and re-

linquishments."

The indictment then charged that to carry out the

fraudulent conspiracy the defendants did all of the

acts and things set forth in pages 3, 4, 5, 6 and 7 of

the first count of the indictment. By referring to

those pages of the first count of the indictment, we

find the defendants charged with making a for-

mal agreement, which agreement sets forth in some

detail the plan that was to be followed in the acquisi-

tion of the 12,000 acres mentioned therein. It is

therein stated (p. 13 tr.) that the party of the first

part (Perrin) employed the party of the second part

(Benson) to secure for him, by means of state in-

demnity school land locations, or in other legal man-

ner, the following described land, to-wit: and then

refers to a plat or map containing 12,000 acres. By

this agreement the said Benson agrees to file the ap-

plications of the nominees of the said party of the

first part in the State Land Office and to have said

land properly selected in the United States Land

Office, and certified to the State by the Secretary of

the Interior ; and, thereafter, as soon as the same can



lawfully be done to have a patent for the said land

issued to the said party or his assigns, provided that,

meanwhile, the full payment for the said land has

been made by said party of the first part in accord-

ance with the terms of this agreement.

For such services Perrin was to pay Benson $4.50

per acre for said land, including $.50 an acre for loca-

tion fee in installments as follows, to-wit

:

$2.50 per acre cash and $2.00 per acre when the

application for the above described lands has been

approved by the State Surveyor General, which in no

case shall be less than three months. Perrin is to have

the privilege of paying the second installment within

ninety days from November 18, 1903, with forest re-

serve scrip at $4.50 per acre, and Benson is also to

pay the State of California the sum of $1.25 per acre

when the same becomes due. Then follows a pro-

vision that in case there is a failure to obtain a good

and sufficient title to said land within three years

from the date of the agreement, Benson is to refund

the proportionate part of the money that he may have

received for which he was unable to procure title to

land.

As a part of the document there is a receipt of $30,-

000 signed by Benson, paid by Perrin on account of

the agreement.

It is further charged that the said Perrin pro-

cured one Charles P. Snell to sign a large number of

blank non-mineral affidavits which were to be fraud-
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ulently filled in and used as true and genuine affi-

davits and filed along with the false, feigned, fraudu-

lent and fictitious affidavits and entries before men-

tioned.

It is further charged that, to effect the object of the

conspiracy, John A. Benson on the 4th day of Novem-

ber, 1903, caused to be filed in the State Land Office

at Sacramento, application number 13,562 in the

name of R. M. White, 810 Mission Street, San Fran-

cisco, for lots 1, 2, 3 and 4 and the east half of the

west half and the west half of the east half

of section 18; lots 1, 2, 3 and 4 of section 30 and

lot 1 of section 31, all in township 24 north, range

8 west, M. D. B. & M., which said application was false,

feigned, fraudulent and fictitious, and then and there

known to the said defendants to be so in this : That

the alleged R. M. White had not in fact made any ap-

plication to purchase and that he did not in fact live

at 810 Mission Street, San Francisco, or any other

place, and did not in fact exist; and it also charges

that the same procedure was carried out by the said

Benson, by the use of the name of John F. Forsythe,

407 Castro Street for the purchase of the southwest

quarter of section 3, the northeast quarter and the

east half of the northwest quarter and the

northwest quarter of the northwest quarter

of section 17; and the southwest quarter of the

northwest quarter and the southwest quarter of sec-

tion 34, all in township 24 north, range 8 west, M. D.
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M., which application is also false, feigned, fraudu-

lent and fictitious, in that the alleged John F. For-

sythe had not in fact made any such application and

that he did not in fact live at 407 Castro Street or at

any other place and did not in fact exist.

One cannot read the agreement set forth in the in-

dictment without seeing at a glance that it is illegal

from beginning to end,—in violation of both the

state and federal laws. It is an agreement whereby

men, called ^^nominees," are to be procured to take up

land and make applications for land and have an ex-

change made for the sole purpose of transferring the

title to Perrin through the instrumentality and ef-

forts of Benson.

An applicant for land who has any agreement

either directly or indirectly whereby he is to transfer

the title which he may secure to any other person

violates the law, and yet this agreement which was

entered into contemplates the acquisition of 12,000

acres of the public domain by just such fraudulent

practices. If Benson and Perrin entered into such an

agreement and did smj one thing toward carrying it

into effect, the conspiracy was completed the moment
that one thing was done and it is utterly immaterial

whether they ever obtained one acre of the public

domain, or whether they were successful in any par-

ticular in attempting to carry into effect the plan

mapped out by them.
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The conspiracy did not consist in their actually

getting the land but in agreeing to get it by fraudu-

lent means.

When the U. S. Government granted to the State

of California the five hundred thousand acres of

school land and further agreed that in case any of the

said school lands should for any reason be appropri-

ated for the use of the Government the State would

have the right to make a selection of other lands in

lieu of that taken for Government uses ; there is, at

least, an implied agreement that the State would not

lend itself to any fraudulent scheme whereby the

Government would be induced to make an exchange

for the benefit of some person or persons who violate

both State and federal law in having such exchange

made.

When such an exchange is made, the Government

is deprived of the possession of its lands by the com-

pleted fraud and even though it does not go so far as

to actually perfect the scheme, an agreement or con-

spiracy by which such a result is contemplated is

complete and criminal when the first step is taken to

carry it out.

)
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SUFFICIENCY AS A PLEADING.

The indictment is good as a pleading to charge con-

spiracy to defraud.

Dealy vs, U. S., 152 U.S. 539 (38 L. Ed.545.)

"An indictment for a conspiracy to defraud

the United States of the title of large tracts of

land is not defective because in stating the con-

spiracy there is no specification of the particular

tract or tracts of land of which the defendants

conspired to defraud the United States. An in-

dictment charging defendants with conspiracy

to defraud the Government by means of false

entries to lands under the homestead laws, the

word ^entries' means complete transfers of title."

The purpose of an indictment is to inform a de-

fendant of the crime charged against him.

Have these defendants any doubt as to what they

are charged with? Do they not show the keenest ap-

preciation of every point raised in this case? If the

indictment were not clear, how can counsel excuse

their voluminous arguments to show that they are

not guilty of any offense against the Government,

based upon the allegations of the bill?

Section 1025 R. S. is as follows:

"No indictment found and presented by a Grand

Jury in any district or circuit or other court of the

United States shall be deemed insufficient, nor shall

the trial, judgment or other proceeding therein be af-
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fected by reason of any defect or imperfection in mat-

ter of form only, which shall not tend to the prejudice

of the defendant.''

Ching vs. U. S,, 118 Fed. 538 (55 C. C. A.

304.)

"In an indictment charging conspiracy to

commit a criminal offense, the same certainty in

stating the object of the conspiracy is not re-

quired as in an indictment for the same matter

as a substantive crime."

U. S. vs, Mitchell, 141 Fed. 668, on demurrer to

the indictment, Judge Hunt uses this language (p.

668):

"The indictment is for conspiracy to defraud

the United States as denounced in Section 5440,

Rev. St. The essence of the offence charged is

the conspiracy, although the statute requires not

only a conspiracy, but the doing of some act to

effect its object; such act being one of the means
by which the conspiracy is sought to be carried

into effect. Now the charge here is that defen-

dants unlawfully conspired, knowingly, wicked-

ly and corruptly to defraud the United States

out of title to certain lands, with an object and
by certain means, that is, by certain acts by
which the conspiracy was to be carried into ef-

fect. To have conspired knowingly, unlawfully,

wickedly and corruptly to acquire the lands de-

scribed is a complete offence of conspiracy, if any
act was dMne, to carry into effect the object of

such conspiracy

y
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See also

United States vs, Cunningham^ 129 Fed. 833;

United States vs, Gordon, et als,, 22 Fed., 250

;

United States vs, Benson, 70 Fed. 593.

The last case was decided by this Court. The de-

fendant is the same Benson who is again asking this

Court to let him go. His co-defendant was the same

George H. Perrin, upon whom the present Perrin (no

relative) relied to get him title to the land in question.

On page 596 of the Benson case we find the following

:

"An indictment under Sec. 5440, which avers

the conspiracy and then sets out the overt acts

done to carry it into effect, is sufficient, and it

is not necessary to aver the means agreed on to

effect the conspiracy." (Citing many cases.)

But it is not necessary to argue further than to say

that the sufficiency of the indictment both to inform

the defendants of what they are charged and to show

a conspiracy to defraud the Government, has been

settled by the Supreme Court of the United States in

the Benson-Hyde-Dimond case, as reported in the

Hyde vs. Shine case, supra.

No. 2.—This relates to proceedings on page 53 in

relation to Mr. Hunt's obtaining information as to

Vv^here he could get a copy of the contract of October

31, 1903, between Perrin and Benson and, in-as-much

as the defendant Perrin himself produced the original

contract, a copy of which was the subject of the ex-
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amination, the objection loses all importance it other-

wise might have had, if any.

Nos. 3 and 4.—On pp. 73 and 75 are exceptions to

the rulings of the Court in excluding an affidavit of

Williams, private secretary of defendant Perrin,

which was claimed to be a part of a communication

sent to Hunt and which was included in Hunt's offi-

cial report of his investigation of the case. The Gov-

ernment was wishing to procure a copy of the con-

tract which is set out in the indictment, and the effort

was made by Perrin's counsel to put in also an affi-

davit which was made in Perrin's interest by his

private secretary, and that, too, in face of the fact

that the said private secretary was in attendance

upon the Court as a witness, and he was in fact after-

wards called and gave his testimony in full in de-

fendant's behalf.

The affidavit formed no part of the contract,—was

made nearly two years after the contract,—and had

nothing to do with its meaning or construction, and

was properly ruled out. The affidavit does not come

under the rule that where a part of a document is put

in, the rest of it may also be introduced in evidence.

The copy of the contract was a complete document in

itself. The affidavit of Williams was another com-

plete document by and of itself and it is just as idle

to say that the affidavit of Williams should have been

admitted, as it would have been to say that the rec-

ommendation of Hunt or his expression of opinion as
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to the guilt or innocence of one or both of the de-

fendants, which also formed part of the report,

should have been admitted.

No. 5.—This assimment of error results from the

ruling of the Court upon the question which appears

on page 84 of the transcript, where it appears that

the witness had already fully stated the conversation,

and further, that it was a matter outside of the issue,

which involved the sixteen thousand acres upon which

scrip was being placed, and which formed no part of

the transaction for which the indictment was found.

Nos. 6 and 7.—On page 88 are two exceptions, one

to the refusal of the Court to permit the witness Hunt

to tell what the private secretary of Perrin (Wil-

liams) did in the way of turning over books, papers,

etc., and also to permit Hunt to testify as to any ex-

pression of opinion he then might have had as to the

innocence of the defendant Perrin. A mere reading

of the page will show both rulings to be right.

So with the ruling on page 90, where it was sought

to show on cross examination that Hunt had seen

other paper's in Heney's possession, which were not

asked about on direct examination.

No. 8.—This ruling was upon the third contract of

February 4, 1904, which formed no part of the basis

for the indictment and, when it comes to the ruling

out of the contract itself, its relation to the case will

be discussed more at length.
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No. 9.—On page 101 is found the exception to the

ruling admitting the application of W. G. Richison to

purchase State lands. No. 13528, page 109.

This ruling was right, for under the first count of

the indictment it is charged that Benson had, before

the date of the conspiracy, made these applications,

and they, as well as any made after the 31st of Octo-

ber, 1903, were to be used as a part of the scheme to

get control of the twelve thousand acres set out in the

agreement.

The land in the application was included in that

covered by the map which was made a part of the

agreement, being Sec. 8 of Tp. 24 N, Range 8 west.

The receipt for the filing fee was sent to Benson (p.

121) and the non-mineral affidavit was made as late

as July 22, 1905, as to 200 acres accepted by the U. S.

Land Office by Geo. W. Pearson and J. G. James, who

were employed by defendant Perrin, and the certifi-

cate therefor was made for the 200 acres, on March

29,1906 (Ex. 4, pp. 117-118).

This approval was made as to 200 acres of the

original application No. 13528 in the name of Richi-

son on October 10, 1903, thus bringing it under the

first count of the indictment and connecting Perrin

therewith as well as Benson.

Nos. 10 and 11.—The purpose of these questions

was to understand the method of doing business in

the land office and the explanation could not harm the
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defendants in any manner and the objections to them

were the merest quibbles and were properly over-

ruled.

No. 12.—On page 194 the question here objected to

is found. This was the supposed applicant for the

land covered by the application No. 13528, found on

pp. 109-110 of the transcript; and the very founda-

tion of the fraudulent methods used by Benson is dis-

closed by the testimony of this witness.

No. 13.—The testimony of William F. Hurll ap-

pears on page 205, and no objection appears to have

been made to the testimony, though there is an as-

signment of error in admitting the same, found on pp.

204 and 205.

This is the same character of testimony as that of

Richison, the preceding witness and was important

to show the methods used, as this Hurll application

was afterwards traced to Benson's office and the re-

ceipt for filing the same was sent to Benson (p. 188,

Tr.).

And to show how the method was working for some

years after this contract of October 31, 1903 was

signed, the following is instructive: The Susan

Thornton application though made so much later in

point of time was connected with three of the applica-

tions that had been made by Benson's fraudulent

methods, viz., those of Lang, No. 13536, October 12,

1903; Rowberry No. 13531, October 15, 1903 and



20

Geo. C. Ross, No. 13539 (p. 132, Tr.). Mrs. Thornton
is a sister of defendant Perrin.

So the application of Philip Thornton (p. 168) was
connected through the base offered with Nos. 13569,
13610, and 13611 and the receipt was sent to Benson
(p. 169).

So with all the applications, on pages 169 to 193,
except one in which a contest arose, the receipts were
sent to Benson, and as they all refer to some portion
of the land covered by the map which was made a part
of the original agreement or contract of October 31,
1903 between Benson and Perrin, they were all prop-
erly admitted.

Add to page 20

"The gist of the conspiracy was to give the
entry a' false appearance for the purpose of mis-
leading. The real purchasers were the con-
spirators, aid the pretended purchasers were put

forward to conceal the r^^al transaction and to

indutje a conveyance which v/ould not otherwise he
made. Silence, in vL ew of the misleading
appearances, would have an active property, and
he in effect an affirmative representation tliat

the apparent facts were the real facts •*•

^.S. vs Rohhins, 157 FedaOOl.

The precise persons who were to make the
false applications, or the names of fictitious
persons to ho used, need, not he a.-^reed upon in
the minds of the conspirators in order to con-
stitute the crime of conspiracy, and hence the
indictment need only state that the conspiracy
was made, and the means in general to he used
to accomplish it, '

Williamson vs U. S. decided Jan*. 6, 1908,
'

No. 5 Advance Sheets Sup. Ct .Rep. pagg 163

•
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tion to the question whether Snell was or was not

present at Benson's office when a second contract,

which is the subject of a second and pending indict-

ment was entered into for the acquisition of 2,000

acres of land in addition to that charged in the con-

tract of October 31, 1903.

The ruling was proper for many reasons. The

conspiracy charged was laid as of October 31, 1903,

when the first contract for twelve thousand acres was

entered into. There had been nothing said or inti-

mated in the direct examination about the second

contract for 2,000 acres. That was the subject of a

second indictment which the Government could not

have even mentioned with propriety ; and when coun-

sel attempted to go into the subject, it was a colla-

eral matter, foreign to the real question at issue, and
it was proper for the Court to limit the inquiry to the

case then being tried.

The same may be said of the next objection, relat-

ing to the same subject (p. 293) with the addition

that the very question which the defendant Perrin

wished asked and answered was in fact asked and

partly answered, and it is in the record on p. 293,

which of itself, if there were no other reason, nullifies

the exceptions relating to that subject; but, even if

the answer is not full, the inquiry into an entirely

separate and independent contract, not the subject of

the indictment before the Court is certainly not

proper
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FRAUDULENT METHODS USED.

The attention of the Court is especially asked to the

testimony of W. G. Richison, beginning on page 193,

as it shows very clearly the outrageous methods used

to defraud the Government into making an exchange

of land which had never been applied for at all.

It involved forgery, official misconduct of a notary

in attaching his seal when there was no oath admin-

istered, and shows an utter disregard of all legal and

moral requirements in carrying into effect the plan to

violate the law in acquiring land.

Nos. 15, 16 and 17.—Exception is taken to the rul-

ing on page 292 where the Court sustained an objec-
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tion to the question whether Snell was or was not

present at Benson^s office when a second contract,

which is the subject of a second and pending indict-

ment was entered into for the acquisition of 2,000

acres of land in addition to that charged in the con-

tract of October 31, 1903.

The ruling was proper for many reasons. The

conspiracy charged was laid as of October 31, 1903,

when the first contract for twelve thousand acres was

entered into. There had been nothing said or inti-

mated in the direct examination about the second

contract for 2,000 acres. That was the subject of a

second indictment which the Government could not

have even mentioned with propriety ; and when coun-

sel attempted to go into the subject, it was a colla-

eral matter, foreign to the real question at issue, and
it was proper for the Court to limit the inquiry to the

case then being tried.

The same may be said of the next objection, relat-

ing to the same subject (p. 293) with the addition

that the very question which the defendant Perrin

wished asked and answered was in fact asked and

partly answered, and it is in the record on p. 293,

which of itself, if there were no other reason, nullifies

the exceptions relating to that subject; but, even if

the answer is not full, the inquiry into an entirely

separate and independent contract, not the subject of

the indictment before the Court is certainly not

proper
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But notwithstanding the Courtis ruling, counsel

again refers to the contract of November 20, 1903, on

pages 298-299, and also tries to have defendant Per-

rin's ^Tixhibit for Identification"—letter of Decem-

ber 13, 1903, admitted (pp. 317 and 782), v^hich

also refers to this second contract and which let-

ter was ruled out by the Court and the ruling thus

made was also excepted to. The mere statement of

the matter shows the correctness of the rulings.

No. 20.—The next ruling excepted to (p. 321), is

the exclusion of SnelFs letter to Perrin dated Decem-

ber 22, 1903, set out on pp. 788-et seq.

This letter had absolutely nothing to do with the

case. It was another gigantic scheme relating to

lands in Mexico and contains many valuable sugges-

tions to land sharps, perhaps, and is useful only to il-

lustrate the avidity with which various schemes are

seized upon to acquire land and get rich quickly at the

expense of one^s neighbors.

No. 22.—On page 325 is found an objection to an

*^objection'^ of Mr. Devlin as to the admissability of a

certain letter from Perrin to Snell, dated June 21,

1904 (Letter on p. 795).

This letter had nothing to do with the case. It was

an expression of a desire to get more school lands. It

was six months after Benson was arrested. The fact

that Benson was arrested was before the Jury,

brought out in various ways ; but also on cross exam-
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ination of Snell by Mr. Dunne, and spoken of in Per-

rin's letters to Snell (pp. 301-303) so that, in trying

to get a self-serving expression as to how good and

law abiding he was, and wished to be in another tran-

saction, before the Jury, the defendant Perrin cer-

tainly laid himself open to the criticism of the Prose-

cution that it was indeed *^an attempt to make testi-

mony in the case.'^

The exclusion of the letter was right in view of the

fact that it had nothing to do with the original tran-

saction between Benson and Perrin.

Nos. 23 and 24.—The Court ruled out SnelFs letter

to Perrin, dated June 23, 1904, as not cross examina-

tion. The letter is found on pp. 796 and 797, and the

purpose for which it was offered is intimated by Mr.

Dunne's question on p. 327, where he asks if it was

not SnelFs ^'opinion on the 23rd of June, 1904, that

Dr. Perrin could take up State lieu land^^ (legally)

.

The Court refused counsel the right to complete the

question ; but as it was apparent that counsel was try-

ing to get SnelFs opinion as to the legality of Perrin's

acts in reference to other lands, the Court's actioii

was manifestly proper.

The law fixes the responsibility for crime and Ben-

son's and Perrin's actions are to be judged and passed

upon, regardless of what a witness might think of

their legality or illegality six months thereafter.

No. 27.—On page 348, exception is taken to the re-
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fusal of the Court to strike out a statement of Snell

as to why he made a demand upon Perrin for certain

moneys.

This was in explanation of the paper just read in

evidence for the defendant Perrin, and was a legiti-

mate right of the witness in giving his reasons for

certain actions which were sought to be impugned by

the defendant.

No. 29.—The contract set out on pp. 786-787 could

not possibly throw any light upon the question before

the Court, viz., the guilt or innocence of Benson and

Perrin in entering into a conspiracy October 31, 1903.

It was an offer for SnelFs services nearly two years

later and was correctly ruled out.

No. 30.—Counsel for Perrin was trying to raise an

issue as to the civil rights between Perrin and Snell

and to show that Perrin had had the better of the liti-

gation, which was foreign to the issue.

Nos. 31 and 32.—The same remark applies to these

assignments of error.

No. 33.—A letter written to Perrin by the wife of

Snell long after the contract of October 31, 1903, and

which was claimed by Perrin to be "blackmail,'' had

nothing to do with the issue before the Court, and was

properly excluded.

No. 34.—The Court did not abuse its discretion in

limiting the cross examination on the subject of non-
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mineral affidavits. The subject was asked about

many times covering pp. 396, 397 and part of 398 and

the Court's ruling that it had been gone into far

enough was eminently proper and so shown by the

colloquy between Mr. Campbell and the Court on p.

399, and further developed by Mr. Campbell on pp.

400-401.

No. 35.—The ruling on the point involved here

could not in any way affect the result or prejudice the

defendants. The question had been answered and it

could do no harm to repeat it.

Nos. 36 and 37-38.—There was no error in any of

these rulings.

No. 39.—The question objected to in this instance

was proper as calling for a statement of one of the

defendants in reference to the transaction under in-

vestigation. Such a statement is always admissible

as to the defendant making it.

No. 40.—So with this assignment of error. The

question was intended to make clear the reason for

writing a letter introduced by defendant Perrin.

No. 41.—The same may be said of this assignment.

No. 42.—The ruling was right as it called for a

conversation with one of the defendants and would

clearly be binding upon him.

No. 43.—The same remark applies to this assign-

ment.
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No. 44.—The statement of the U. S. Attorney that

he wanted to show that Snell was not the first to give

information about the case, but that the officers got

the ^^tip'' from other sources was not misconduct and

could not prejudice the defendants in any manner.

Nos. 45 to 54 Inclusive.—In view of the testimony

concerning the forest reservations, and the doubt

about temporary forest reserves being made perma-

nent, it was important for one dealing in school sec-

tions as Benson was, to get advance information as to

what places were likely to be included in forest re-

servations to be established as well as to which of

those already temporarily set apart would be made

permanent.

This information Benson attempted to and did get

from Harlan, but, inasmuch as Harlan could not con-

nect Benson with this particular land so far as the

payment of the money was concerned, the Court

struck out all of the testimony as to the payment of

any money by Benson to Harlan (p. 500)

.

The objections from 45 to 54 inclusive were di-

rected against the admission of that testimony but,

inasmuch as the whole testimony relating to the pay-

ment of any money was so stricken out, the objections

necessarily fall with its exclusion.

Nos. 55 to 63 Inclusive.—Relate to the balance of

Harlan's testimony and the rulings were proper to

show the methods by which Benson worked.
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The testimony of Snell that Perrin stated that Ben-

son had used $700 "grease'' money to get information

in Washington and that both defendants had agreed

to go to Washington and see what they could do to-

wards getting temporary forest reserves declared

permanent and thereby perfect the "base'' for their

operations, made it highly important to show what

Benson actually did in that connection when he was

in Washington. (See Snell's testimony on pp. 235-

236).

By this testimony it will be seen that all possible

influence was to be brought to bear upon people in

Washington to have the temporary reserves declared

permanent. Volk was in a position to know what was

going on and, if by the use of a little "grease" money

Benson could find out what action was likely to be

taken, it would probably save a great deal of trouble

and, in the event that the temporary reservations in

which the "base" that Benson had selected were sure

to be declared permanent, that would end their diffi-

culty—and Perrin get his title in ninety days ; and it

would not be necessary for him to see his friend Sen-

ator Morgan, and other prominent gentlemen, to get

their influence to make permanent the reservations,

which were still temporary.

That bribery was one of Benson's methods of ob-

taining "services" in connection with these lands was

a fact which the Jury were entitled to know, and they

were entitled to see the very money paid as a bribe to
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Volk in order that they could draw their own infer-

ences as to why both Perrin and Benson were in

Washington at this time.

The U. S. Attorney had a perfect right to show the

money to the Jury and cannot be charged with mis-

conduct in so doing. Was it not his duty to do what

he could to show the slimy track of the felon who is

shown by the record in this case to have committed all

the crimes conceivable in connection with the fraudu-

lent scheme to get land in violation of law? Think

what an awful trail it is ! A bogus application to be-

gin with. The procurement of a notary to commit

felony by placing his seal upon and certifying to the

authenticity of the bogus document ! The uttering of

the same as true and genuine when filing it in the

State Land Office ! Bribery of officials to forget their

duty and betray their trusts

!

It is, therefore, respectfully submitted that the ex-

ceptions from 62 to 69 inclusive, relating to Benson's

dealings with Volk and the showing of the money he

actually paid are not well taken.

No. 70.—Eaton did not show he had sufficient

knowledge to entitle him to testify as to SnelFs repu-

tation, and the objection was properly sustained (p.

521).

No. 71.—This refers to the question as to what

time of day the contract of October 31, 1903, was

signed and, inasmuch as there was no dispute that it
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was signed that day it was immaterial at what hour

it was signed and it could not make any difference in

the result even though Benson did leave that night

after the contract was signed (Tr. 529-531).

No. 72.—The same may be said of this ruling.

No. 73.—The ruling on this question was right, for

it made no difference where the scrip was obtained, in

view of the fact it was not denied it had been turned

over to Benson (p. 535 Tr.).

No. 74.—This was the check which was signed by

Perrin in Benson's office October 31, 1903, and it was

immaterial where it was written (p. 538 Tr.).

No. 75.—The Government did not inquire as to this

second contract which formed the basis of the second

indictment ; and it was not proper to try to introduce

the subject of such a contract as it had no bearing

upon the contract of October 31, 1903 (p. 540 Tr.)

.

No. 76.—The Court was right in sustaining the ob-

jection to this question as to a copy of the contract of

October 31, 1903, for as the Court said on p. 543:

"You have already introduced in evidence what you

claim is the original contract. How he (Williams)

came to make a mistake is utterly immateriaF' (pp.

542-543-544 Tr.).

No. 77.—The same reason for the ruling in the pre-

ceding number applies to this one also.
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No. 78.—A conversation between two employees of

Perrin two months after the signing of the contract of

October 31, 1903, could have no binding effect upon

the defendants and would not show either their guilt

or innocence (p. 546 Tr.).

No. 79.—No exception was taken to the ruling on

this point (p. 548).

No. 80.—This question was another effort to get

the second contract before the Jury or, at least, the

circumstances surrounding the making of it, after it

had been repeatedly ruled upon adversely to the de-

fendant (p. 575Tr.).

No. 81.—The mere statement of the point that

what was said by the defendants themselves to their

attorney, two months after the contract of October

31, 1903, was not admissible is to show the correct-

ness of the ruling excluding it.

CONTRACT OF FEBRUARY 4, 1904, COR-
RECTLY EXCLUDED.

Nos. 82 and 83.— The ruling excluding

the third contract made February 4, 1904,

is worthy of serious discussion, but in view

of the whole case, it was undoubtedly right. A
copy of this contract is set out on pages 783, 4, 5 and

6. By this contract it appears that the party of the

first part (Perrin), is desirous of purchasing the

Government lands described in the schedule annexed.
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and that he has employed Benson to obtain a good

title to the lands, amounting to about 14,000 acres,

said Benson paying all costs and expenses of obtain-

ing title thereto. There was, as a matter of fact, no

schedule of land attached to this contract, and on its

face it does not show what lands are referred to, and

it does not appear from a reading of the said contract

what lands are referred to or by what method the

lands are to be obtained. Now it is strongly urged

that, inasmuch as the prosecution was permitted to

put in a number of applications for the purchase of

lands subsequent to the date of this third contract, in

order to explain those applications, this third con-

tract should have been admitted. We cannot assent

to this contention. In the first place, the charge

against the defendants is not that they in fact ac-

quired title to and possession of the lands set out in

the indictment, but that they conspired by illegal

means to obtain title. The contract of October 31,

1903, contains the following clause:

"If the said party of the first part shall fail to

obtain a good and sufficient title to said land or

any part thereof under the location to be made
as aforesaid, or in some other legal manner,

within three (3) years from date hereof, then

the said second party will refund to the said first

party any money that he, the said party of the

second part may have received on account here-

of, in proportion to the quantity for which title

may fail."
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Under the express terms, therefore, of this con-

tract, the prosecution was entitled to claim that any

application to purchase any portion of the land men-

tioned and set forth in the contract within the period

of three years after October 31, 1903, was in pursu-

ance of that contract, and it is utterly immaterial

how many other contracts were subsequently entered

into for the procurement of land independently of the

contract set out in the indictment.

In the second place, the Court will find upon an in-

spection of the applications introduced as exhibits for

the United States and the map which formed a part

of the contract of October 31, 1903, that every one of

the applications aforesaid related to some portion of

the identical land mentioned in this original contract

and as disclosed by the map forming a part of the

contract.

In the third place, the record discloses the fact that

many of the applications to purchase, the receipts for

which were sent to the defendant Benson, were made

and presented at the Land Office long prior to Febru-

ary 4, 1904.

Some of these applications were, as follows

:

No. 13,528, W. G. Richison, October 10, 1903.

No. 13,531, C. D. Rowberry, October 15, 1903.

No. 13,534, W. L. Goodwin, October 15, 1903.

No. 13,536, James L. Long, October 15, 1903.

No. 13,537, Frank Roche, October 15, 1903.

No. 13,539, Geo. C. Ross, October 15, 1903.
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No. 13,540

No. 13,542

No. 13,562

No. 13,563

No. 13,564

No. 13,565

No. 13,566

No. 13,567

No. 13,568

No. 13,569

No. 13,570

No. 13,571

No. 13,572

No. 13,582

John F. Slack, October 15, 1903.

Saml. D. Brewer, October 15, 1903.

R. M. White, November 4, 1903.

John F. Forsythe, Nov. 4, 1903.

J. C. Carlile, November 4, 1903.

Jas. Carny, November 4, 1903.

James Riely, November 4, 1903.

Nathan Atwood, November 4, 1903.

Wm. Winston, November 5, 1903.

J. M. Whitney, November 5, 1903.

G. B. Ludlow, November 5, 1903.

W. J. Seegar, November 5, 1903.

Peter Desmond, November 5, 1903.

Wm. Beckham, November 18, 1903.

This list embraces some twenty applications that

either had already been made at the time of the con-

tract of October 31, 1903, or were made within thirty

days after said contract, and these twenty applica-

tions embrace practically all of the 12,000 acres in-

cluded in the tract, a map of which formed a part of

the contract. It will thus be seen that if these original

applications just mentioned were filed in pursuance

of the illegal agreement of October 31, 1903, and not

another thing had been done after the first day of

December, 1903, the conspiracy had been ripened and

perfected, and what was done after that date as to

entering into new contracts or changing old contracts

is absolutely immaterial in this case. Even if it be

admitted that this contract of February 4, 1904 was

an attempt on the part of the defendants to embrace

the lands included in the contract of October 31 and of
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November 20, 1903, and an attempt to so word a con-

tract as that on its face it would not show a violation

of the law, it still would be unavailing for any pur-

pose, because, as said before, the charge is not one of

actually securing land by means of bogus applica-

tions, but of a conspiracy to procure, and since a con-

spiracy is perfected and the conspirators become

liable therefor, the moment any overt act is done, it is

apparent that the filing of twenty applications to carry

out the conspiracy would make the conspirators just as

liable as they would be had they in fact secured every

acre of the land to obtain which the conspiracy was

formed. But it may be asked, if this be true, why was

the Government not satisfied with the applications

mentioned above and filed prior to February 4, 1904.

The answer is that inasmuch as all of the later appli-

cations relate to the same or some portion of the land

that is covered by the original twenty applications

hereinbefore mentioned, and inasmuch as the con-

tract itself on its face shows a period of three years

in which it could be carried to completion, it was pro-

per to show all dealings in connection with the said

land that were had by either of these defendants up to

the time of the indictment. What effect could the in-

troduction of the contract of February 4, 1904, have

had upon the question of the guilt or innocence of the

defendants, if it be conceded that the conspiracy was

perfected upon the filing of the applications before

mentioned prior to December 1, 1903? Could they, by

entering into a new contract, even for these same
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lands, on February 4, 1904, have changed the illegal

conspiracy into a legal contract? Would the new con-

tract wipe out the offense that had been committed?

If so, by what process could it be accomplished? If

you go a step further and say that some of the later

applications to purchase portions of this same land

after the abandonment of some of the original appli-

cations, had been made under this new contract of

February 4, 1904, would that have changed the tran-

saction of October 31, 1903?

In other words, it is beyond question true, that if

the conspiracy was entered into on the 31st day of

October, 1903, and twenty applications which had

either theretofore been made, or which were subse-

quently made through the month of November, 1903,

had been filed in the State Land Office with a view to

carry that conspiracy into effect, the conspiracy be-

came a completed crime and the defendants were

liable to prosecution and punishment therefor, no

matter what subsequent contracts were entered into,

and no matter what changes in the phraseology had

been made in the subsequent contracts with the object

in view to make that appear legal on the face of the

contract which was in fact illegal, as shown by the

original agreement of October 31, 1903. It is useless

to cite authorities on this point, because all of the

cases hold that a conspiracy is a perfected and com-

pleted crime as soon as one overt act is committed to

carry it into effect.
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It is therefore respectfully submitted that the ex-

clusion of the contract of February 4, 1904 could have

no bearing whatever upon the question of the guilt or

innocence of these defendants. It had no place in the

record and the Court's ruling in excluding the same

was eminently proper in view of all the decisions re-

lating to the subject of conspiracy.

No. 84.—This same letter was properly ruled out

(p. 355), and is assignment of error No. 33 (See pp.

355 and 594 Tr.).

Nos. 85 and 86.—Neither Botts nor Mahoney

showed himself qualified to testify as to SnelFs gen-

eral reputation and their testimony was properly ex-

cluded.

No. 87.—The offer to show that Levenson left San

Francisco on the evening of October 31, 1903 with

defendant Benson was as to a collateral matter and

it was immaterial when he left or whether he left at

all. The fact was that the agreement was entered

into on October 31, 1903, and shows on its face a clear

intent to violate the law; and Mr. Levenson's move-

ments thereafter were of no consequence; and even

if he had the distinguished honor of being accom-

panied by Mr. Benson, it could not change the con-

tract.

Nos. 89-90-91-92-93 all relate to matters of general

reputation and there is nothing worthy of serious con-

sideration in any of them.
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Nos. 94 to 98 inclusive relate to the rulings on mo-

tions for a new trial and in arrest of judgment, pro-

nouncing judgment and sentence and in all cases were

correct.

It is therefore respectfully submitted that the judg-

ment should be affirmed.

ROBT. T. DEVLIN,
United States Attorney.

A. P. BLACK,
Assistant U. S, Attorney,

Attorneys for Defendant in Error.




